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IN HUMINB VOMJNI 2iJ)STRl 

JESU CHRISTI. 

u Ni in onini tra^lationc fofcipicnda ful)jc<5hi 
maccria vcrbomm amuflis & canon indubita- 
tusccnft?atur,/.fArw»rf«f(f?tf ^-hcat. U/cn. tn 
l.JiipuUtio^^. §. 6.dcV.O. re^cptior veiboruifi 
(pottor autcm detnde rcmm ) etiam in jurc i(y- 
lct habcri ratto. i. 7. i« jfn .jf. dt frpfet, kgat, 1^4^ 
rtb.iredtt. 

I. Secundum qiiod noshic inccdentc$> 
ncfcilicct verborum confufioncm rcrum fcquatur conftTfio , G/c«/. i# 
fra&.deiitr.fequtfhx.i.num. r . afg. §. hoc atttm, \nfi. qnib. mod. ttftam. wfirm, 
fcicndum primo duximus , vocabulum pignoris duplicitcr(umi,urio 
modo gencraliter,ut 5i hypothccam fimul coinpichcndat. L i.infrwc, 
& ^.i.ff.dtfign.t^. lot ttt.Cqut pot.tn pign.bah.& tot.tH.qut resptgn.obl.pcf. 

1. In quo fignificam frcpiflimc x«t i^o^tw pro (bla hypothe- 
ca in jnrcu(tirpatur,7.ii.jj</rpr^«.<i^./.i7. i. depacl.L^i. /. ji.Jfi depign, 
tirhjfpotb. 

5. Altero vcro modo,ncmpc Spcdaliter,& in propria (ignifi- 
•cationcquando (umitur ; Intcrdum rcm ipfam , qiuccrcditori in fecu- 
«catcm debiri traditur,dcnorare folet> § fin Inft. quih. mod» re comrab. eH. 
4.^.l..^.ff.dep'gna£l.lnKiduTn)\is quodcreditorinrc tradita confccutus 
-cft, /. 13 . f.i.de pign. & byp.ubi exprefe a rt pignarata ita diftinguitur J.i^S.§^ 
fignutydt V.SJ.i.injn.§.i,& U.i^.inpr.& §.i.depign.ail.VVefemb. mparatit. 
4kpifft.& ljjfp.n.^* 

4. Intcrdum vero & in potiori fignificationc ipfum cont ra- 
.6kum pignorisrc (fciliccttradita) initum i. i.fin.depall. d. ^.fin.Inftit. 
^uih.mod.rt contrab.obU.\.§. 6. deUiig.& ail.yVeftmb.inparat.de pign.ad.n.u 
^fign.&bjfpothM.^, ^ 1% 

- . A X 5. Hypo- 




I S' Mypothccaraaftm-fDcabufteV qdod rarius vicc vcrfi ia' 
generali ligniftcarionc legjtur ,.ira.utcj^« appellationc &pignui.<Sc hy- 
pothc«a coiiipTchcndatur,quamvi$ erilmpro pignorc in /pccic di- 
dura rcperiatur,5{Wiii Uku.mis^mrvouhy^gtbtu.lboloffw iyntMgmU. 
i3.r.5.««;ii.4.Uiitatiustamcaiutcrduro (cropicc quoq;^ rcm ipfara hy- 
pothccxobligattfni/r^ §.4.y.l(^«//:/.,^.$.5;$;gXi^. 

hjif Propri^autcmjusinrc non trad.ta crcditori conftitutum fienifi- 
ctitcCoktJ.^.L^J.iL§.i.& ult.de pigtt&hyp, 

ILiLils'^ r*^V ^^'^""^' ^"^^™ haefpccicsin muItisintericconvcniant,ita 

f L wntumnomii)iscaram<bnusdjfrerredicaruri»/.5.§.i./;.r'.& 



^ue commodcfieri poCCit^Bmmnattinudp.adTreut.vol.i.dtJp.ub.^nu. 

8. Et utraq; fpecics in potiori fignificatueadcm forma a Dd. 
fiaccovjoco cit4t.^b.iUa.A.& B.& i»trail.JuodepigHOTjtb,i.c.3..Cokztdc&' 
airi ut fit Jus in rcbus pro fccuritate debiti crcdjfori confiitutum. 

9. Vcrius raracn cft propric aliud eilc pignus , almd hyporhc^ 
cam, tamquoad conftituendi, quam conftituti ac diftolvcndi racio^ 
nera, Bocer.claJ}.i.dilp.n. tb.^. Ht.c. Unde nec , poft definitionem raod6 
incidenter traditam de utraqi ifta fpecic figillatim per caufas fuas (^i 
^^uasrcsbptimcfciripoftirat) defpicere, ac ubi occafiopofcii,fiqu« 
comraunianon habcncrcpcierclaborpigcbit. Quacamcmcomipur 
nibus conftant prjeceptis, in varia difpertiri non dcbent, ne contraat- 
xtm fipius idem dicaruri Mantic.de tacit&amlfig;.c9nvent.ith.n.t(t,i. 

, 10. Circaconftitutioncmigittu-pignoris, dc qua primoloco 
^iccre attiner, jfciendiim prim6 depignorcinfpcciedi(5Vo illudfem». 
jpcr cxpreftiim cfiW;& femper ab homine conftitui , Vult.l. R. Itb.i. c. 54. 
9>tccof.indaniniadv.a!lfg.dilp.tb.iJtt.A. velconveniioncpcrcontradlura 
icilicet rc \nn\im^ d.%.fin.lnfi.qHib, mod.recotitr.lijn pr. & ^.i.ff.dej^.a&^ 
vel n\t\msL\o\mt:iXc J.nonin mirum.i6.de pig.aCll9.&Lii.ff.deann.kgaU 
^Vef.deptgn 4<7.»w<w.^.quod taraen inpignorc in fpecie accipe ^fi tcfta- 
lor illud iti creditorem transferri jufierir, Btccov. d. dijp. i. th. 3. lit. A. vdl 
^oritate Mi^i{irMusM-i(^Mpign.aa.Boctr.ddiJp.n.tb.g:yuU.l.JLUb.i. 
t^i^MbibunimodmionJluutmts adpignus in Jptcit rejkmgii, in Erawrio 
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nctnpe pcrtcalcm ifnmiflioncra, jucliciali vero a<^wIon^|||leHenfi* 
f)cm , BMUov.in anim. d. dtJfi,i.(h.^it.^.B.C,^uamyisiim, qui defi:n4cr^ \ 
feoncntiu practoriiim.itcincji judiciale pigniis in unam fpccienvcoinci- \ tu>J ^ 
ijcre, CuiMC m l.penvli .ff.pre empt. & Ub. obfetv. 5 .c. 3 o . VVtfmb . in pMrat. di j 
fign.mim.^.Bdcm.ind.d^.tb.^.lii.C.D. qutmtnmen videfibicontrMriuni thefi 
MkJtt.G.e$d.Donell.deptffic.^ .Boc. ind.dijp.ii.ib,6u 

I!. Hypochccaconftitutturvclcxprcl$c,vcItacit^,Fi»/^.I.R.(ii 
tj ^.Ith. i.Exprefse ncmpe a folo hominc : idq; iccrum nuda convcntio- 
nc feu padto jiirc pvxionoyd.Li,tnpr.&§.i.depigri.a£lJ.4.b.t.l.^^.i.yff.. 
dinfucap.VVe(emb.ittparatjlepi^n.adn.^.Bottr.d.dtJp.iz.tb.6.\c\(iipvh^ 
nc jurc civili , VttU.LtLlib. u d. e. j 4. vcl ultima volunute yptrfupra aSin 
Ustttet. 

II. Ut ver6 authoritate Magiftratus hypothcca conftituatuik 
vk rcpcrirc liccc, Vu{t d.c.i^. Ncq-, cnim hicobligatio cft , priufquam 
inpoilcfTionem-vcnium fuit, i«tr«iii.i6 .§ /n.</r ^fgfl.4(7. 

ij . Tacitc hypotheca conftituitur vcl a lege fola , vcl a lcgc 5c 
hominc , Ccu ucita ejus conventione (imul, Baccovd.dtlp.i.tb.i.tit.A.cu- 
jus diftindionis (qux fundatur fatis manifeft6t»/. j. & l ult. C. in qutb. 
^aiuf.ptgn.&c. l.il.A,.ff.di pacl.l.6.ff. in qtub.cauf.pign. &c.) ulum vidc apud 
eundem /n (ir.^i/^-i/y.^ /i^B.C. 

; 14. Tacita legalis hypothcca cft , quae immcdiacc & dtra fa- 
^um hominis a lcgcTbla conftituitur,B4W*F.<i.ifc. 4///.-^. 

* 15. Eam habcnt Piipillus S>c Minor in bonis tutornm & cqra- 
rorum pro adminifttationis officfo, Lult.fftn quib.caufpiffi. &c. Lpro offt' 
(io,io.C.dtadminiftt.tut.VVtfemb.inparatJepign.a3.num.i.¥i\iusiix bonia 
patris ratipnc bonorura adycniitiorum,/.8.§.4. C dtftc. nupt. l. /5». C. di 
■ ^.quxltber.VVef.inpar4tjn quib.cauf.pign.&c. num. 4, Pupilius in bonis 
fecundi maricijcui mulier nupfit , quac filii impubcris lutclam fufcf pc- 
rat,non petito alio tutorc,nccreftituta tutelajficut & in bonis roatns,/- 
fimater, 6.C.in qutb.cauf.1^8V.ii.c.^o.TreutUn diJp.tb.^Miboc.tit. legata- 
riusin bonis teftatoris pro legato confequcdo, Li.CMm.de legat. Fifcus 
in bonrs debitorum ex caufa debiti , /. I. C. i» ^iMt. MM/pigw. vclfui con- 

UA^us,Li.eod.L^6.§.i.diiurfifc.noi\ pccnac & dch6kij.i7. tod. 

16. Ethocjusfifcihodicomnibus Principibus&Civitatibun 
qui fuperiorcm non recognofcunr, vel faltcm ex fupcriorispcrmiffio- 
merum &-nuxtum Impcrium juraqi regalia habtatumtlitgufp^u 
... A 3 fWfwtr.4. 



fmb.uuf.pign.vel.&c.ttum.j,ferc.fuperifuib!tfd4m,di V.S.Xretal.d.th.^.Ut.N', 
17. \vk\\\sz\i\!cm&cC\mi\\hu%czfihi\Syqu9inurtitroplHmvidx<»pui 
¥i^uf.i.ptrt.i.memhr^:& Bucov.in d.th^.Ut. P. q^iia nuUacxprdla coii- 
▼cntio intcrcciTic.-cx quatacitahypothcca conflituca pracfunii poirir; 
(olam leecm opcrari ncccflc dt. 

^ 19. Alcgc & praelumpca tacitaconvcntione fimul , inqua fci- 
hcct fadbum hominisaiiquod concximi yUtihocdeiiiffat Bjccov in d. th. 4« 
it, A. hypochccam habent Locator (cu Doniinus przdii urbani m illa- 
ris invcdis vc. /.1./.4I O.f.in quib. Cduftacit. &c,L^. depd£t. Non rui^ici 
ctiamfi (cici\tia Domini acccdat, atg. d. /.4. in prmc^&Ly, f. tn qutb. CAuf 
tac.pign.&c.l j i.ff de ptgn.& hyp. VVeftn ptrdt.in quib, CMuf.pign. &c, ttuttt, 1, 
Amplif^, Dn. Pr^fes in ExercitJtjp.n. th.to .lit. D. 

19. Ubi tamcn cxcipiuntur veftitnenta & libri ftudiofbrum, 
dr^mento 1.6 ff.ht.Schneidevv.dd^.-j. lnfl.de aS.ttum.^^.Mjnf.ibid.nutn.iB, 
Rcsahenae, Baccov. d. ffr.4. Itt, B.C, itcmq; rcs Minorum & pupillorum 
flne confenru curatorum dc tutorum contrahcntium, tfy^Kmcnfa/JJii. C. 
dc legit tut.fitcit Ly^.ude rtb.eor qui fub tut. &c. quod tamcn (ecus c/le in 
hypothec:i incrc lcgjvli ccnfct Baccov.tir./w.rirf^^rwr B9Ctr.d.dijp.\i,th.^j, 
ib'td,mtUtosd^entientesallegani.Ei(\x\x\ix\diiim^2L quae non fub gencrah pt« 
gnote vcHiypothcca vcniunt,aut obHgari prohibentur,B4f wr.dt/w.i d 
quod tamcn de otntu tacita hypothcca accipicndum putaiim , dc quo 
pliirbus infr^ agctiir. 

20. Eandcmporro tacitamhypothecamhabent,Credir©riri 
frnftibusfundi fivc rei oppignoratx,quos debitor cjtjsq; hairespercc- 
j^\iyt.l,CMqti^^b.cauf.pign.VVefemb.mpafat.admrU.ttt.num.i. quodinteiJi- 
gc decxtantibus non confomptis,4»v./.if . ^.\,&t dtufitnL^S.ff, dgrer, 

'-icqAm.Baccov.d.th.^.itt.D. Mimian^d refeifHonem xdifidtincodein 
t,\.ff,in qMib.caiif.pign.&t.L%.^.i.dtpriviLcred'tt.VVef.itiparat,iit qttibjatif.&c, 
num.i.non tamen is , qui ad rcficiendam navcm credidit,B4<5tfp. eit. loc. 
MJg.Lij.C.depign.& hyp.& L7.C.quipttw.iMpign. Atiiplifi. Dn, Praf,in exif- 
^r.liJjlf. I j.ife.i^.quamvisjus praebtionisj i ^.j^i <f«ip#fw. i»^^ 
legium cxigendi habcat , Li6.ff.de reb.autb. nuLpojf. Uxor in bonis mAri^ 
ci pto reftituuone dotis , & ccontra maritus in bonis uxoris & foccri^ 
l,wt,S'UCde rei ux§r,a5i.VVtfemb.in parat, tn qmh.iauf^fiffkutim. i.in quibiis 
^aerum antcboxcm exprcHam habcntibus prxfer lur ,^4a^v, d. th. .4« 



-Ctjuo quH^, ttd.Vi'e/tffii;.in u.irat.irt^iit,c*uf.mm.^JLi hujus tauHS hyp^vj 
ihrcffcxernpkmaliud viM.^nt^.^^^fin.ffujmpot.tnpi^n. t 
II. ReFfrnnihuceMam Da.Treuil<Scahi vcnaitofenuqiiodiic 
ipfe in rc vcndiia taciium pig.ms habcai^ cura.vct6 tcuuhai^in rtui 
dcftrtuamnr ipli praeter )u$ rcicmwnis iiihilcorapcteic fat pcubabiiit^s^ 
€xl 5 i^.tdem hLmtUm.ffdi tdiLedtQM-y.^^M m^. impt.B^cor.fi^m ciuu 



zz. TiTinisautempr!oribuscxemplis,cjtiiaintcrcrca!torc!n5c 
debiiorcm fapcrpnndpalinegono expreiic convcmui» cft, tacita fit 
iniilhvpothccacconvcnnopraclumitar.Riiftr./tt^J^i/.»' 1 
iz UtatKcmpignu.<iiem4;hypoaiccatcncac,iltaconititucr 

rc porea,non folum qui vcrus rci Donimuscft, U.C. qu^Uipign.obhg. 

minium,utEn>phytcuiaVaiaih,s,&cJ.i*xre^i^4/,,5i.kW.Supcifi.MaT 
rius / . ^§.5#.e<,i. Procurator & cui Bonoium admmiftratio commil. 
facftco tantum cafu, quo noftro fcilicct nominc mutuo pe^""»^^ 
aante.';pignonvelhypothcca:accipiunt,lii.§./».J?.^r;>«".-'.^^^ 
ouospirln.nobuMqm,Boctr.d,di^AUXb,i^ Bon^ fidci poUclIor & cui 
Pubhcianainicmcompfnt,<.i5.a8.§.i.l^.l.quodtamenv^^^^^ . 
Dommiunkibr.ftcrccxiftimatBaccov.f«4mm4^r.^.(/ii^i/^.y.'»r.PvTi^ n^ ^*^^'^ A 
torcsacniqucac cutaiorcsinrcm pupiliorum Mmoium & Furioto- 
rom ,fub picnoribus mutuantcs, i./. 1 1. § .jirJ. 1 6 ./i^ 

ininiftrai,quanao mutuara pccuniam iuninJ.uJnp.ff.diptgn.&hjrpoi!L 

24. Ipic quoquc creaitor rcm Gbi pignori vcl hypothccx fup- 
pofiiam, alii hypoihcc3cvelpignoriobhgarepoicft./.i5.§.2.f.^».r.<«r 
XL.&bypotbjliiit. Cfipiinmpiinondatumjit. Sic & dcbiror icm fuain 
antta oppignoraiam alii novo crcaitori itcrum obl»garc poteft, ui ta- 
nrn fecunaum hunc crcaitosem ^c piiori ncxu ccruorcm hciat, /. 

^'^^y^Mtth m qu» tim pignus^nam hypothcca conftftuitur, 
fttnircsquavis,eiiam nominacrcaitoium,/.i^§.ii.^/ i8.C>'l^^«/«^' 
jff.aahunc cfFcaum utaaiomilis comra acbitorci crcauondctur» 
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i^. ' tlbi in gencM notanJurt , quod (Jiuccunqnerci dbiigatc 
accedunt pignoris vcl hypochecsjurc teneantur , Li6.pT, h.t, quod hk 
tralititium eft,Tr«li. d. dijp. ib. i. Ui, F. Bo^ff. d. diJp.ib.iS. & ioxum feqq, 
Ca:terum qux res pignori dari non poflint,paul6 poft vidcbimus. 

27. Obligancurautem resdebicoris vel univerfe.vel Tin^uljc^ 
VVef.in fkffAt.de pign. «.}. lllocalupignusicu hypotheca generahs^ ho<: 
ver6 (pccialis dfcitur,/.i.M pr.& i6Jbj, 

28. Quodqi dc (bla hypotheca obfcrvandum fub illa generali 
res futuricetiam non expretsar. Ijitt, C.qudUfpign. &c. Petr. Gug. Tholof, 

Lt.UfO. »*^r<^J*«.ii*.4r^<9.y.B«i».i04nercc$venaIes,/j4.fii/>r>./.itemq;boiT4 
Emphytcutica|/^/f»fw5/^4/i,}i«/;.l. Etquscunq; reiobligatxaccedunr, 
ut fi-u(5^us,(cu per alIuvionem,</./. 1 6.pr.h. r.quamvis corum mcnrio cx- 
^ ^ L Vf? . • •k ^ prc(sc faila non (it,comprehenduntur. 

*fufd Iwit. 25>»(Subhacgcnerahhypothecajura quoqjitcmq;aaioncs6( 

1) JLn^ Hominacomprchcndivolunt,/.}./.7,C.*fA(£r<i/.Pfff^/./.4C.9if<r«/)i^.d^f. 
A '1 Q^od alii tamcn cum diftindbonc accipiunt,ut tum dcmiim comprc- 
/ l bendantur,(iobligentur fimpliciter bona, item C\ bona mobiiia & 

^ luwv^ l- ^ . f^- immobilia conjundkim , iiccc vcrbum O m n i a non adjiciatur , nou 
iy^.yJ. Vet6(if©lummob»lia,vciroIum immobiliainhypothccam aHcriban- 
I j J tur^ Bo(ir.d.diJp.ii4h.i6.MigisptrJpicucBaccov.md.animadvJb.i^^^^ 

jo. Non tamen fub gcnerali ifta hypotheca ea veniunt , qu« 
yero(imilirerqaisobligarurusn6erat,/.<>.f«fny*<7^.fc.f.niriobligaiio ge*> 
neralispoft mortem obliganrisconccpta C\t,4rguttt.l.i^.(Mmfeq.h.tii. & 
IJih. C.uta&ion.ahhmd. Nccea.qnac fiib pocna alienari prohibitafunr» 
l.fin.ubi Dd,C.dertb.4lfen.non alien.Ui Feudgm , f.hfw princ.de ptohibit.alim 
Veud.per Tridtr.Uk.iVeud. Ncc bona reftirurioni obnoxia,/^»*/. §. liC» 
fowjwj.dlf /<?g4^.&quidem fipnrcobnoxiafintindiftindc , fi cumcondi- 
iiohe , tunc dcmum , fi conditio cxtat ,(ccus fi deficit, quo cafii pigno* 
ftSansca non vidcturcomprchendi voluific, Baccov .d.th,i.Ut.D.argum^ 
l.^.i^.f.Nec bona illius,qui harreseft pignorantis, l.ic).infrinc. h.t. Ncc 
resdotales,/.fl«.§ iy.C.rfrrw«3f.4<f?.Necjuspatronatt», per text. inc.(im 



BerthoUlusyderejudic. 

31. Siihimatimdcniqueneceaveniunr fiibgcncralihypothe- 
ca , qu^ fpecraliter ne hypothecx vcl pignori obligentur , in jure pro4 
hibitafiirtt.de quibuspluribus hicdiftcrcndum , ut rcs /acfac , (andla, 
tcligior«,/.i.§.2.jl<c respign.obUg.Ly C, qua respign, L i,C.dtnU9j& Jimpt* 



Libcr homoi l^.C. quk r^^^n.Rcs pnpillarcs, arg.li, §. i.f.qui fftpifft, 
iiiliquando ncccllitatc cxigcntc oWigaiitur, l.ii.C.de adminijir.tm. Li- ♦ 
tigiofa: mobilcs/i.^.j5».2.^^tt<w;>/^.ItemRcsrninorurn nc Fnndus 
6ot!i\is$4rg.l.Jin.Cde fth.ditn.nsn 4benaHH.VVeleml/.m parai.(jutc resfign.n i. 
¥v^d^id.c.lmptri4lttH»min.depr6hibsfeud.alun.pertyid.lU^ Inlta- • f^. d 

menta ad agriailturanidcftinataj/.y.C.^tt^rrtp/gn.o^^/.drf. ^t^» c»»<^<«^«^^2^\r/ . ' ^ 

31. Dcferviiunbusvcro agitari folctquacftiointcf Dd. An& ^ 
ipfx pignori(mhvpothcca cnim in fpccic di^a id dubiocarcre ait 
Baccowjntrad.dep^n.lth.i.t. 7.) daripoflint ? Et dc urbanisqui<dcm, » 
quod nonponint,rcscxpcdit^ vidctur,^rffxf.iff /.ii.$.5. b. t. In rudicis > 
diftinguunt Bart.&: aiii,quos vicLapud Baccov. manitnadv. d. dt^. ifr. 5.^ 
liu 0.& velam. i. dfjp. ly.th.i. lit.B. intcr conftitucndas & conftituras. icvtl . 
quodidemjormales &cauralcs. Eahiclcntcnria placct, qno<lindi-/ 
(iindc tam confticiit^,quam conftirucndac rali modo obligaii polIint>^> 
d.l.u,i.i.&Ui.h.t.arg.LS.§ .ffJeprecar. Baccov.cit.loc. Eticaindilbnde 
hocquoq-,tcnetBoccr.<f.i/4y/.2.</«j^.i2.«.2o. ^J^A.^vJi ^l'^- f£ 

35. QuiddeRcalicn^(cntiendum fir,num &;ipfapignorivcl' j ^-J. 
Viypothcca; d.iri pollir , cum Jongc intricatius & vaJde apud DcU con- ^ 
froverfumiitjdiftindione cxplicandumcft. . Etprimo quidcin, (i res, 
cjulrnodi alicna pignori vci hypotheas datacft,dicimus cum Vultej. m ; 
Scb9Uap.i7.BQcer.d.diJl>.ii.tb.ii.Baccov.cit.dtJp. tb.$.lit.A. iftam obligatio- 
nem ad folara pignoratitiam mtercontrahentcs produccndam, l.^^pr, ■ 
X. I .§.1 ./.3 2./.3 6. Jf.de pign.kl. &c ad hoc ut rctcntioncm cjus habeat , /. u ; 
ffbJ.depifft.& hypotb. Vulf.d.c.iy.Non ad hypothecariaro vcr6 crcditori ^ 
pcodefle>/.^«i pradtum,6.C.fi ret alien.p'tgn. Rcgulariicr cnim rcrum ahe- j 
narum prohibita oppignoratio cft, m.t'a. C.Jtnsaiitttptgn.&SQtMt.CJi . 
uh»(Uienjtonalien. 

34* Quodtamcn multismodis h'mitatur,&quidcm 1. Nifi/ 
oppignoratioiftafiatcumvoluntatcDomini./.2o.J;</f^^».<i(J. 2. Vel . 
nilipoftca ratum habeat pominus,/.i6.§.i./r.r.(/f^i^».C^ bjpotb. Aut 3. ; 
Niu fortc fub conditionc hac : SidebitorisfaSa fiutit^ obligata rcs fuit , d. , 
l.i<j. §. 7. b. t. Vel 4. Nift is qui pignori vel hypothecaerem dcdir,cius 
Dominas pofteafadfcusfucrit,/.?. ^.^.ff.quipot.inpign. (ubitamcn cum 
Barc& Ncguf;>4rr.2.wifmk.3.». j 6.Baccov. i» djrail.de pign. lib. 2. cap. 4. . 
w.^lrcquirit , ut ignoravciit creditor rcm fiiifle alicnam) quo cafu cx x- 
<^Liitate magisquamjurc ftri(aopciiccutiodatur,/.5.C.^r«4//fBf/^./.i. 
ff.de ffgn.& h^iocerJ.dillf.ii.H.12., 
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5^ qiiidam in ca (cnteiitta7 qii^d ubivis crcdirori igno*^ 
rameu rcm alicnam pignori vcl hypothccae accipicnti contraqucmvis 
poflellbrcm , fcicnti autcm contra dcbitorem foium hypothccaria 
competatiprri/./. i6,§.i.&l ^6. i.i.depign.ail.& arg. l.^i.tod.cum quo 
confcntit Pac. ctHt. 4. qutft. 51. fcd vcrcor ut iftud fatis tcxtibus iftis 
probetur. 

i }(>. Ultimo vcr6 $c y. An idcm (it diccndum , ut fcilicet cum 
Tf rbi caufa Titius rcm mcam pignori vel hypoihecac obligavcritiCgo- 
^ qu^ 'P^ poftea hscres cxiftam ^rci obligatse perfecutio adverfiis mc crc^ v 

cktoridctur^ i multis hadlcnusqujcfKum&agitatumfuit? Affirmari 
vidcturin/.ii.rff^^.dr hjf). Contrarium vero ftatuii»/. 41. • 
Non malc Baccov.cum Saiicet. Hottoman. Accurf Ant. Fabr. ik aliis 
videturhaecconciharc diftingucndointcr jus ftridlum & acquiratemj: • 
quem dc hac qu^ftionc omnuio vidc in d.diJp.th.^,tit.A. 

09} f7. Ad Formam pignoris & hypothecac pcrtincre videtur, 
qu5)d intcrdum fub conditionci fepcctiam fub certis pa(5tis accoi»*»' 
ventionibus conftituitur,/.4.rfe pign.&hjf.& VVtfinfAfat.n.^.toik 

38. Ejus convenrronis (pccics una cft, quac vocatur An Tl^ 
c*H R E s I sj.ii.^.i.h.t.l.^^.ff.dtpign.ifl. SoictqiinExprcflam ficTacii^' 
timdiftingui, Baccov.d dijp.th.6.lit.B. 

39. ExprcfsaeftjCum vcrbi cau^ crcdirorcum dcbitorccon- 
v^nit,ut fi:u<5lus rci pignoratx , quos alioquin non lucratur , fcd fbrd 
imputat, /. i. C9d.de p/ign.a^.l.i. C.de diflr. pi^n.aut aliud quid fupra fortcixi * 
pro ufu pecuurxaut rci,pro qua pigtius vel hypoiheca conftiruta funr, 
ptrcipiat,iMndcnim fervandumcft,/.357.^/fprg«.<i^./l §.fin.defiippe.leg, 
/.14./. I j.C.de «fkt.VVtf.in p.trat.n.^ b.t. 

40. De Antichrefi hac exprefsa jlla hic occurrit quacftro : An 
v#lcat,(ifru(flusrei conftitutum unirarum modnm excedant?quod 

V VcB^.* /^hL Mrmikimi^eTd.l.iy.C.dettfur.Amp\iC5.Dn.PTxfcsinExerctfat.diJp.i^.tb^ 

H*Ai- y'^ • iTkBvoer jn4.dilp.nam.(h th.^^. Mjnfctnt. 6. ohferv. jt.itatamcnyn}^^ 
L ^7 . r locu tr modicus fit exc€ftus,nc fcihcet legibusdc ufunsfvausfiat^Baaov.ind, 

th:6.tii.B. 

4$. Tacira, ^aicin folo pignorc Focum habctcft-jcum pccunia ^ 
g»#tuita mutu5 data , rcs qux frudtus fcrt pignori tradira cft, quod hocr 
ip<bconvcntumccnfeatur,utfra<5lus Iocoufurarnm& compcnfatio- 
ni^cniufdam HccatrctincrCj/tfxf* l.B.ff.in quib, Ciufpign.CMiat.S. ohf.ij. 
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•Bdccov.ctt.loc. Ncc obftat, quod iit fiipra Ji<^um eft , fruftus rf julariter 
in fortem imputcnturi^fr uxt.4llfg.vid.G0tb0fi.in not.dd d.l.S.ltt. c. Boctr. d. 
dijp. th.jo, Ucveroin conventionibus pignori &hypothec3cappofci 
(blitis pergamus. * 

41. Ita quoque pacifiri licct, ut nifi certotcmporcdebitorluat 
pignuSjitcmc]', hypothecam,juftoprccioa:ftimatacmpta fint,/.i<>.$. 9. 
i.f .aeftimatio cnim vitiu omw hoc cafii to\ik,Baccov.d.th.6.lit.D. ctivni[y 
conventionis fpccicm egrcgiam dicit Pctr .Gieg. Tholof^ ljf^^**g^- 
25.c.9.ff.i4. Acejufmodilicitorumpadhjrumexempla alia vid.i«/.k. 
■ C.depigH.aflJ.ult.C.de dijlr.pi^.&c. Padum vero legisCommiflbriaCjtt 
-(cilicctnifi intra ccrrum tcmpus pecunia a debitorc (blvatur pignus 
(eu hypotheca in commifium cadat,dc creditori cropta fit, tanqua irti- 
pium afperum &odidfiim in hac matcria imptobatumcft, L^.C, defa^, 
fign.VVef.in p4r4tdepign.& hyp.n.$. ^ 

45. NecvaietjCtiamfijuramentoconfirmatum (lUCdp.ftgmfim 
•ume.depign.drg.l.^ Cdeltgib.'Stgu[.p4rt.^.nuw.^.& Necfiexpoft tti- 
contradui pignoris accedaf,B<if«r.f/r 6.lit.D.Boctr.ind.difp.n.i^.U.B, 

44. Excipiturtamen hiccafiis, fi inter fidejuflbrem & dcbir6- 
tcm hoc padum intcrpofitum CitJ. uk.ff.decontrah. empt. Exquo fimul 
probabilc fitolim jurc Dig.hoc padbum non omnino improbatufti 
fiiiftc ,id quodetiam confirmarc videtur l.^^.ff.depign.a{i. ^ 

4 Finis pignoris & hypothedac duplex eft , tum ut facihus 8c 
promptiusdebirumcrcditorrccipiat.tumut dcbitumin tutoponaV, 
Vttr.Gftg.Tholoff.d.lib.ii.c.^n.ij. * 

4(>. Potififimus tam pignoris,quam hypothecs effetftus in pro- 
ducendis adionibus & jure diftrahcndi confiftit , Bocer.d.dfjp. ii.tb. C^, 
J1.&7S. 

47. Et circa pignus quidem in fpede praetcr jus poflidcndf, 
quod crcditori in rc traditacompctit, d. l. 8. inqmb. cauf.pign.L^^.^.ijk 
pign.4il.l.i7.de4cq.po]fa6iioncmciuoq^hypoicc!LTiam , quac ipfieoci- 
fii quo pignusamifit , ad rcvocandum cjus poflcftionem datur , §. it^ 
Serviandy 7.UJI. </f 45.&jusdiftrahcndi, dequibus paulb phfl in communt 
dtcemuSi cxipfaver^ natura contratfhis adionem pignoratitiam iplc 
crcditorhabet, quaccumpoftdiflblutionempignorJsdcmum nalca- 
tnr , (ncq; cnim ad hypothecam pertinet.aut trahi potcft , VVef. tnpir. 
dtfign.a^.n,!.') dc ca infril ibidcm plcnius quoq; agcmus. 



, 4^* Rariofte aut^ hypoffKicar, quocuti(}; ifta modo Cn con- 
>tfa6U,fivealege Tcu ab homincipfaadioScrviana ^ cjuaG Scrvia- 
f na , (]U2 & hypocbccaria,& uulis Serviana,B4^U)Fuf.<fi^.rA. -jM.A. dici 

folct»compctunr,<i §.iffmS«rvi<«t<i,/w/? rff 4^. 
?r' '-4^ -Etquamvisa(5^ioncsiftafqiioad cfTcd^um pamm intcrfc 
diiTerrc videancur,nec fatiscerta notaabauthoribus & Dd. umcuiq; 
tribuatur , itde tdtttr ht^ tudentm Everh. a Mitttlb, in prgcejf. iur.cap.dt real, 
M^.& Sihnetdevvjtdd ^.y.lnjide ail, qui Strvidnam ad ra tam cohm , qvdm 
mqutrmitrahmtjditeroUend.UAjf.^MlAo.quiddresijuafvu tatite obli^atds 
$amre/hingit,Bocer.cit.dijp.th.6i.&atioi,quialiter hac dijfimguunt , ut pro- 
5, inde acGuracam illarum diftin<5fcionem cradcre velle,nugan atcjjarga- 
cariBaccov.dicac^.<^/j^.ti7.7./fl.if. i 

50, Cunicamcninjure</.§ 5fiTM»4,I«/?.ie45.a(einvicemdi- 
ftinguancur , nosq^ cum ccxcu in juie (blum tuto navigemus,itaeas di- 

» ftindim definicmus,at utraq; fit adio icalis, cx jurifdidionc praitorfs 
'dcfcen<kns,§ J.jaaS.rf.§.7 Jn^.<fe4(3.4r^./.f?.j^<^ R.F.C^ /. 25.pr.(ir 4. 

Lii.^.^.depign. &hjpotb. Servianaquidem,quacreditor vcscoloniin 
. praedium cullicum illatas in\Q^2Si&cexprtffac<mvenimt pignori vel hy- 

potheca: obligatas,vel quicquid ilbi Mcrccdis auc deccrioracionis nQ« 
^jiuine abcil,/.t./.t« quib.cauf.pign,Scheid(VV.ad </.§.7 AnJlJe a£lM,\i.& feqq, 

|>er(equicur,i/.§.i/(»2 Strviana^ 

5 1. Exprcila autem 4^1 convcntione , conftat cnim praedium 
jrufticum locant;eiyw,cui folum hxt adio ind. §. 7. datur, nuUam taci- 
* lam habere hypQthecam,;|fr//.f^;«.iw/. 4./. inquib.cauf.pign. Ampltjf. D». 
_ Vripiin ExtrcitAt.dijf. 11 JhtuU.Boca.ciiatjdijli.num.j.&j^.Vult.lurtJp.Rm, 

&b.ijap.i^^ 

5 1. Quafl Sc^vlana Ccu hypothecaria vero , qna crcditor res 
quafvts alias pigiiori vel HypochecaE tara exprefsc , quim tacite obliga- 
^ tasper{cquirm:,</.§.7.c^/ i.C.£omm.deUgat.l.t^.§.i.adSC. VeHtj. Inqua 

inccrdumfi*uduum»flrainorisiitrespignorata,habeturratio,/,i6. §. 
u^.ffJeptgn^ hyp. (Mdtnd.dd.^.a^. io. 

5;j. Hoc cquidcin mirum yidcri poflet.rcalcs cflc has a<5bio- 
iies^cum camen cx convehtione priri \idczntui,Li7ffdtpa3. In quam 
rcm piurcs in vcmuntur ^pud Dd. con}c6tuvx, qulim lolid«coociiia- 
lioncs.Putat Bzccoy. inartm.Tol.i'Jtlp.6.lit.D.&d.difp.i.voLi.lit.A.tb.j. 
©bligacioHem qmdemcxcouveitionc cflc,iioa a(5liouem, quoniatn 
iUa uoa uativay(eddaciva iur 
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J4» Oldencf. LcU^.aii.\o num. i.eam rradirconciliarionem, 
qiiod de pigaore tracfkantes , non hoc intendanc ut perfona , {ed ut re$ 
fit obiigata.Quod utrumcj^ hic in medio reiinqiiimus. t 

55. Danturautem ha: a<5^ioncs,iila quid^m Scrviana non fi> 
lum vero domino locanti fundum. Haec aucem hypothecaria (cu qoafi 
Scrviana cxtcris omnibus creditoribus pignusvel hypothecam con- 
trahcntibu$,acurraq; hxredibuseorum,/.i.CJ^tt»iK*xp/«r./j*rfrf.O/^i(i 
tL^.aflton.^.num.4,Schntid in d.^.y. num. 49. 78. icd & cmphytcutac, 
Suipet(iciavioJ.i6.^.fin.cuml./eq.l[.dipigut{l. Item procurarori,Tutori ac 
curatori, /. i i.§.6.de pifft.n^ Legatario,/. i. C.tmm.it UgAt. § .nofirti auitm^ 
lnftit.eod.de legat. CcCdonino & lecundo credirori, tot. tit. C.dthtred. vtl 
ail,vend.Scbntidvv.4d d.^.j num.y 9.l.i.C.qM£resptgn.O{d.d.(Li.n.yEvtrh.a 
Mittelb.in procelju fuo jur. Cde realib. a8. hac a^hone ctiam ci qui pignorif 
. traditi pone(nonem ami(it.^r/tf^r4^f^. 

^6. Etquidcmcontraquemlibet,quipoflidetautrcftituendi 
facultatcm babet , vcl dolo fecit,qu6 minus rcm iftam obligatam altc- 
ri polIidcat,aut rcftituerc poffitj.i^.^. yjfdepign.& hyp.LiS. C.eod.Lii, 
Li7.ff.d.t.EtisLm han:cdes,/.8.§.2.^</rfig».4^.Emphyicuta,</./.3i.j|f.fc&, 
Scbneidevv.ind.^.y.num.^i So.&feqq. Adminiftratorem,/.ii.i« pr.rfrpig». 
& hjp.Et dcniq; extraneum quoque (cu tcrciam potleftbLem, /.11. C. dt 
diftr .pign.Li^.C.h.t. 

57. Ur tamen contra tcrtinm hunc pofleflorem a6lio hacc 
competat, neccflc eft principalem dcbitorcm , velejusfidejuflbiem 
priiis a(5lionc perfonali cxcumim cfle, Autb.hoi ita fi dtb.cJt pign. & hyp, 
IioveU.4f>t.i.Ampliff.Dn.?rafmBxerc.dMJp.x\,tb.\%,Gail.i.prA^.obf.iy.n.-/, 
Evtrh.a Mitttlb.in d.bac ad.in procjur, 

58. AnautemtcrtiusKicpo/IefIbr,qaando converuturqui- 
•ftionemdominii referrepoflit,hicqiiin-i folct? Ita tcnctEvcrhard.k 
Mittelb «r. lecde proceff.iur. Bactov.in animadv. th.y. ht. H. tw^ ubi bac plenitm 
Hrailat oldend d cUff.ya(f.io.fol. (mihi ) i^i6.latim m^/«/»4i8. Et runc ici- 

tur crcditor tcnetur probarc rem temporc obligationis in Wonis debi- 
torisfiiifte, hoc eft, bona fide & juftotitulo ab ipfb pofteflam ciT?», 
quod p[ obzt J.iyff.dtprobat. Secus vero eft , qnando contra ipfiim de- 
bitorem creditor agit,#rf ./.,3^./.4i.]f </ippi^.4(^.</r v/rf.crrmifjo ^ 
* ^iitttlb.cit.toc.Et com his conveniimt,qux ufni ac acpraxi accommoda- 
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. In taritiim autcm neceflariae funt hx adionej, ita«t qiiam^ 
vileonvcncncuccrcclitorpropriaauthoritateponitjngrccli poflcflio- 
ncm pignoris vcl hypochcc2e,illucl tamcn finc praevio harum proccilti, 
▼el aurhoritatc Praccorisnon poflit,/.^. Cdtptgn. &hjfpoth. Oldend.d.a3, 
to.num.^. 

60. Pracfcribitur autcm adtionibus ifl:is abcxtranco bonaefi- 
<lci po(Ieflbrc,longo tcmporc,/.i.c^ i.€.fiMdverf.credtt.pr(tllr.oppon.a ma- 
Ix fidci poflcflbrc 50. annis. Ab ipfo vcro dcbitorc ac hacrcdc cjus 40. 
annis,/. 7 . in princ.& § . \.C.dtpr£fript.i o.vel ^o.Mn.Scbneidevv.d. § .7.« .9 4. 
Quamvis parum rationi convcnirc videacur, ut liiblatis adlionibus 
perlbnalibus • quibus tcrmmus jo. ann. pracflitutus cft in /.5. /.4. C.^i.«t. 
de p7<tfcr. ^o. ann.&c. i^ioncshz pcrfbnahbus iflis {cmpcrfcreacceflb- 
ri« fupcrfint, l.L,C.delu'u.pign.Biucov.d.tb.-;.lii,H. 

61. Quocunque autcm raodo tam pignoris,quam hypothec* 
poflcfl[io ad crcditorcm pcrvcncrit , fivc ab miDo traditione , quod in 
pignorc evcnirc {bletjfcupoftca perlcgicimam avocationcm , ii debi- 
tor in folutionc ccflavcrit,ac in mora conftitotus fueri t , /. 7 . /. 1 4. C. 
i<i/?r.pf^.diftradio cjuslegicirac facicnda fcqui foIct,dlw tit.Boctr.in dl- 
Ug.difp.th.j6» 

Oux\dc^cxcouvtnt\ont.tSz\c\izitz,mjl.^.f.deptgn.a(l.l 
,l.%.i.C.deimedom.impetr. Si cx conveniione vcl convcnic ut Hccat vcn- 
dcrc,vcluc non liceat vendcrc,rf./.4.€i^ D</.i^'irf, 

6^. Siutliccatconvenicveriuseftunamrequiri dcnunciatio- 
rrem i argJ.io.C.de dfir.pign.B4Ccov.inaiumddv.d.d:/p,i th.^Mt.D. & lit. f. 
ftrd.l.^.§.t>C.di jur.dm. tntpetr. ubi hanc icddit rationcm , quod ci tra 
iftam interpcllationcm fcu dcnunciationcm dcbitor in mora non coi>- 
(kitii&iyityCuftrenf.ind.^.depign.aa. 

^4. Quando autcm uc non liccat vcndere convcnic,nihiIomj- 
•ustaracnport tcrnam cUnunciationcm crcditori id pcrmifltim cft, 
pertext.exprefiM%d.L'i'ff- depign. ail. cum hacc convcutio contra natura% 
ac fubftanF»«*ia pignoris fiuBaccov.d,tb.^.lit.C. , 

oy. Quodidemcfl:,(inihila(5bum(cuconventumeft,nam & 
anhoccafu tres requiri dcnunciaciones, volunt Dd. confifi authorita- 
f c Pftuli Lfent.yVVeftmb.in parat.de diftr.pign. num.i. B9ar.d.dsfp.ii. nu.yZ. 
GQthoftiin not.adl. ^.depign.a^.c\VLOz\iix\ (ententia tamcn nonfatiscuQi 
iimpLiatace ccxcuum in L^.C/U diftr.pign.LiS.C.de AdniJHi,& cit.L^,Ctii 
^.ifin.iw^r.conv^ni^ videtur. 

66. Hls 



r ^tf. Hfs omnitus tamcn cafibus t^m inteqjoffta (!uKccr»qukmr 
•miflx convcnrionis dc alienando,4r^ttW. § . i. Infttt. quib. alienare lU, vtl 
Mn* m quo pofuA TAtio etiam in e9 cafa milttdt , quando ut Uctret vtndere wavW"-» 
r«wr/7,poftclcnunciationesleginme fadas,itafcilicet,ut|interunam. 
quaniquc deccm ad minimum intercedantAiics, Dd fere omnespir 
iii.ff.deconJi.pecun.L6()Je\udtc.Bocer:m d. d*jpjnum.j^.BAU0V.dM, Ut.l,, , 
utantediftradioncrakicnnium adhuc expe^leturnovo jurccautuni, [ ^i^Vuo<\ 
tik,d.iA^.i &i.C.ie]W.domAmpetr, VVefimb:mp4rat.deSpr,pign,num,y . ^ • , 

EitU0V.(!t.l9C. ^ 1 k ^if^ 

6y. Poftifl:udbicnniumvcr6vcnditiopignorislcgitimc,bo- l • -t^^jr • 

na fide ac folenniter fieri debct , quae m his conhftunt , ut rcm publiccf 
profcribat,quod Germanicc rcddimus : Da^ Ct <5 W%Oim I & dcbi^ . 
toriiterumprius, (fificripotcftteftato) notumfaciat,/.4J.5).C.<if </i/?r,, 

^ilw.Secus fi fcccrit»debitor ab emptore rcm vindicarc, vcl in id, quod» 
W)i intcreft,advctfus crcdiiorcm oblato prccioagere potcft,<i./.4» Cu/#, 
dtftr.fign.U,i,&S'C.fivend.pign.ag4t. 

68. Quociiampertmet,ut fiprccium ex pignorc vci hypa-?, 
ihccavcnditadcbitomajusfit,quod fupereft debitori creditor rcfti- 
tifat. £t quidem intcrdum cum ufuns, 1.6. §. i. cum ifi^. ff.de pign.a5£,^i 
c;»ntta;etiam, fi minus fit precium.reliquum a debitoreejusq-, baredi- 
huspctcrcpotcft,/.3.(^<i./.9»C.<fc<<5^r.;>i^«. 4 

69. Quod fi venditio vero lcgitimc pcradla fuerit, ftatim cm- 
ptor dominium rci cmpix confequiiur,/. 4. ff. dtp^iL aH. /. iS . CM dijlu 
pi^.t9t.tit.Cfianttq.cnd. VVefimb.inparat.depign.a£ht.7. adc6,ut& vcn-» 
dfcationcmcjusnomineadvcrfusquemhbet etiam ipfum dcbitoreni» 
habeat,/. 15. m.nifi cxprefsc convenerit, utpoft vcnditionem hceati 
debitori oblato prccio rcm rcciperc , quo cafu dcbiiori non foluro pi- 
gnoraiitiaadverfL>scredirorcm,uta6lioncmex venditoadverfu&cra» 
p«orem fibi cedat compctit,icdeiiam vendjcationc , antin fadum 
adionc conira emptorcm cxperiripoteft,/.!^. depig.ad. ij.i^i.ffdediflr^ 
pign.BacC9V.inantma(iv.d.th.^.lit.G. 

70. Cacterumbicnnioelapfo,fipoftea B^aop.wlMfl^.ifc;'»^»^ 
/i^.5.f<i^. 25.«tfW.5»credirofnor(invcniatcmptorcwi,idfibiipoftquanat 

conomtnedcbitor priuspcr|udk:em exdenunciationccertioLfad^us 
eft,aPrincipcaddiapetcrepoteftirf./.3.^.2.C^5-C.rfei«r.^<»w^iwp*rr./.6},i 

^mt$Jff4i riru^^f <iwii./.5.^,i#.</#r«t.m.^ «i/tt/' tuteU.i^.i»pinc,df fign.i^ 



VVepnpMM dip.pipi.nm.^.Voi{q\iSLm addi^ionctn adhucrairerum 
bicnniumdebitonadluendumfiipercftjuitra quodtcmpus ampliu* 
no n audit ur,f>«r d.m.^C,de\ur.dam, impetr, 

71. Quo vcroordinc, vclanrequam dc pignoribus & Iiypo- 
tViccisexperiunturcr«litorcs, vcldiftra^bis iisin rolutioncadmittany 
nir, cum aiibi pletiius rradlctur , & alicnashic implicct matcrias, mul- 
nsrcccn(creacpcrtradbare(upcr(edco. 

71. Rfgula quidem cftin pignoribus & hypoiheds^ ut qui 
prior cft tcmport (ciiam hora & momento, Baccov.in traU dtpign.Ub. 4. . 
€((p.i.num.^.B9cer.fitphit4t.dilp.th.B6.) potior fitjurc , Li.C.quipot. inptg, 
nbi nondiftmguiturpriorhicgeneralemanrpecialcm,/.2.jj!^«^/)oii#r 
inpign.lyi.C.dtpign.&hjpoth. tacitam anexprcilam hypothccam velpi- 
gnus habeat, NegHf.intrk^depign.p^ttt.^.membr.^. num, 10. per text.inLhMC^ 
idi&ali , §.hisillud.C.defecuHd.nHpt. Dontil. m tod.tr A^.c.ii.Mynf.ient.i.obf^. 
qiiod idcm ad licitas qluras , L\6.%.6.L\^.ff.quipot\of. & cum cafum ex- 
tcnditur,quopriorobligatio poftpignorarionem (ecundam repciiris 
pignoribus (cu hypothccis noyatur,/. 3 in princff.qui pot.Li.f.de diftr. pign. 

75. Vcrum (blct ifta multismodisreftnngi.Inrcripros cnim 
hypothecarios (de quibus (blis hic (crmo cft)quando concurrunr,qui- 
dam cx difpoGtionc legis privilcgium feu ius praelationis (imul habenr,*. 
hoc eft, reliquis quibu(cunq-,hypothecariis,etiam temporeprioribus, 
pracferuntur,/.3i.y.t/«/>rii'i/.cr«rf.Uc Fifcus rationc tributi aut colJcda- 
tAin\,LuC.fipropt.pubLpenfit. Pupilius in re , quae ipfius pccunia empta; 
cft , Ly.inprinc.ff. quipot in pign. Mulier in rcper.dot. /. dj^iduii , C. qni poti\ 
Qui in reex caufa vcnditionis (cu permutationis ttadita hypothccam 
fibi TcCcrvzvizJ.i ff.de reb.eor.quifubtut.vcl in rcm cmcndam ,/. 7. C. qui 
^or.aut confcrvandam (cu reparandam fub exprcfla hypothcca crcdi- 
dit,l^.ff.quip^.Bauov.md trad.de pigtt.c.^.n.i.&i.rtb.^. , 
7 4. Quo rcfertur Sc is , qui pcr publicum inftrumcntum , (cu 
pct (cripturam coram judice in judicio dc hypotheca fibi profpexit, 
hicenimreiiquiscrcditoribus (nifihypothecam fuam tribus tcftibus 
probatisprol^arepofnnf, ) anteriorilius quoque prxfcmt, LfiriptU' 
f 06, II. C.quipot mpign.addeLinexercendfi,i^.C.dejid.wftr, 

75. Hi omncs quidcra,fi cum rcliquis concurrant hypothccariis 
(impliccmhabencibus, iftis tempore etiam prioribus praeferuntur per 
4fllf^.jjttr4 , Inter fc yero Ci concurrant: Quipriorcft tempore,potior. 
clt jurc. Dc quo vidcri potcft hzccowMt.lo€. 

7^. Dc 



7<^«' rcKq^ife |>rarUtidDl5 pri vilegia ctin hypothecam ,|jpf- 
(onalibus juribus ac cbnc(a<!^jbu9 annexa habentibus, quonim 
dametiam privilcgjfltis hvpothecariis , quidam iimpliccm tantum hy- 
bothecam (cu pignus haDcntibus praeferunturplura ex aljiimaceriis 
nuc attrahei^: inftitutl ratio non patitur. 

77. Et liadlcnusquidem per huncjiu:iscflfc(fVum , diftra<Elio-^ 
ncmTcilicetOkringuituT pignus vcl hypotheca, VmU. jutijp. Rom, m^. 34., 
N.5<>.Supe(e(l, utquibus aliismodisfolvanturjderpiciamus. t 
' 78 . Scielidum autcm x)inmbus iis modis , quibus principalis 
tollitur obligatio , pignus quoque & hypothecam diffolvi , & id qui» 
dcm cittadiftindlioncm , an ip(bjurc,an opc cxceptionis principalis 
iftaobligatiotollatur,/. §. yff^depi^, 45. Modosautcm vidc apud 
'WXcmb.i» pdrat.ff.qHikmmod pign.foiv.num.i. & ftqq^EtMiv.d.difp. Uf,A, 
^ B.Cum qua allcrtione quomodo /.1. C. dt luu. pign. coaciiian poilir, 
videbimus. 

.f 79. Ut vcri (fi (bhitione fivc ab ipfb debitotc , fivc alio obla- 
ta tollitur obiigatio) oignus vcl hypotheca folvatur , illam totalcm e(^. 
fc oponctyiac.dt diftupigH.l.(}.ff'.dipign,a^.§.^, 

80. In oftercnte folutioncmnondiftinguitur,/. 17. ipnh.tnod* 
ftgH. Quod fi tamcn Qfferens adionem hypotliecariam advci^us dc- 
bitore a creditorc fibi ccdi pctat, utq; obtincat juftum iftum podellb-» 
rcmeilcoportet,4r^«»i./.ip.^w/oi. inpiffi B4Uov.d.tb.^.lit.H perL 6^, 
^6<}.ff.deR.V. 

81. Anautem debitore aliud «quc idoneum pignus fcu hy- 
pothecamofFercntc prius (blvatur,hicin quseftioncm vcnit ?Diftin- 
guk Baccov.</.ii&,9' ''^- f"* inter jus ftridum & acquitarcm , pcr illud nc- 
gat,&negari oportcc.rfrg /.9.§.5.jf</^^ig«.45.inhacconccdit,cujusafg. 
viderc funt apud cund in aUeg.loc. 

81. Hocver6foIo,quodpignuscrcdItordcbitorircddit,ob- 
ligatiocjus non folvitur,4fg«m./.9. C.dertmil^.pifft. TreiaLbdcdi^ab. 9, 
ht.BMbiplmispTob4cfementiaDd.aileg4t, 

8}. Scd & aliis modisutfubiiftVjacfirma mancatprincipalis , . /i 
pbligatio.folviturpignus&hypotbcca.utcum, vcrbi caufa ,cxprc(s^. ,<io»d-'^^ 
intcr dcbitorem & creditorem convcnit,utapignorc rccedatur ,/.5 ji| ^r* 
fr.,qiub.mod.pign4idv.ubiVV<finp4r4t.tt,i, . ^/T 

84. Velcum aeduoc vciididoni pignorisleu hypothccs coo-^ 

C (entitf 



fentit,anti!(am ratatnhabet,/.4.$.iJ.7.kfr<w.lf.$.<?.<jftt5J.woi.^^.y5/if. 

Quiconfenfus tamcnnon prarfumitur^ctiamficrcditorfciatrcmdi^) 
trahi , nifi cum de libcrtatc agitur,/.i.C.(ir rmif$.pign,\clj\Mc fifci, /.8. 
todJj.ibiiemj^vyefinpdrat.n.i, 

85. Quod fi folum no vae obligationi crcditor con(cn(erit,noa 
iuspignoris, fcdfolumjiisprioritatis amiiiilc cum diccmus cumglojf. 
ml.iz.f.quib.mod.pign.Sal$ietjnl.^.CMremif.^^^^^ d, trail.pift. 6. 

memhr. . 13 .B4ccovJ.th.<).ltt.E. 

S6. Porr6foIviturpignusNovatione,/.3.Jf!^K<^ar./.i8.jP^<«ff- 
T4r.Rci interitu,/.8.i«^. ff. qmbm mod pign.cpo fcilicet totarcs abfunM*? 
^tiiTj.zi.depign.ail.Li9.^.iJepign.&bypHb. Nonaequcfimutarur,/. 16^ 
§.i.eodetn.lzcm lapfu temporis, ad quod pignus vcl hypotheca conllitu- 
tafuit,/.^.f i.wrf.Nonquidcm ipfojure,fcdopccxccptionis,/.44. §. i. 
ff.de oblig&ad.VVeftmbin parat.quil^.mod.pi^.n.^.Et cum abutitur credi^ 
torre luppofira/.24.§^».^<^/g>i. 

87, Porro folvitur ctiam prxfcriptione , qu2C Gt vcladebifo^ 
rc vel creditorc , dc illo fupra didum cft,de hoc mox occafio patcbir. 

8 8. Scd & mutatione prioris obiigationis 8c pcrfbnaf dcbitO(-«' 
rispignus & hvpoiheca CoUitatyt.i.§.Jinff.qutb.mod.pign. Et dcniq; /en- 
tcntia vel jurejurando Ci vcl judicatura , vcl juratum fucrit pignus vei 
hypothecani non tenere.vcl nihil omnino deberi/.5.$.j!ir./.i3.fo</jir. 

89. Adpignorisin(pccieeffe(fhimnuncpertinct,utquocun-' 
quemodoiJlud (blvatiu: a(ftio pignoraticia competat ,/. 40.§.jJ».ir 
pign.£5l.c]\ix pro hypotheca non d:it\it,VVefin paratMpignaS.n.i.rid.Ja'' 
nun Bjuov.in d.dtff>.tb.utt.lit.b. 

90. Eftq; vel diredla ve! contraria, utraq; eft aAio perfonah*$» 
VVefemb. depign. ail. num. 7. ex contra£bu pignoris defccndcns ,B<iffOF* 
madoat.loc. DirciHaquidcm qua dcbitor (blutapccunia vcldcbitoin 
toium^ L^. §. ^.L 1 ^ ff.de pign. 43. 1.10.^. i ff.dtpign. agitadvcrfuscrcdi» 
toremautcjus h»:cdem,nonalium poQc(Coicm,l ly ff.de pign.ad.Lfigi 
C <if (/»/?r.pi^»j.utrcmipii pignori traditam fibi reflituat,</./.40./.ii.C.Ar 
^i^^.rf//.unhcumfru!flibus,/.i2.f i./.i./.i.^3.C.</?/>ig«. a^.L^.C.dipiign, 
damnumq; damm , t<c quodfiviintercft,ieicarciat,/ ^.^.fin.Li$.depigei* 
sa.VVefeod.w.n.j. . . -^"^ 

p I. . Niiin vero ctiam in pignorc praetorio , & quodcitra OQfh\ 
t^ntioncmconftitmumc^jiictur hxc afttodubiumfit ? & rirgativa 
* vcrior 



rttlor ifft. Succedit cnim in ejus locum Pntroris Edi^butn , quo cos, 
^oi poflidcntjindc dirccdcrc jiihct,l.^.§.i.(juib.excauf.mfoJltJ^. vclFru- 
€tuum nominc , &c.adboncni in fa(5tum concedit,/.5? .i» pr. de reb. atttb. 
fud.pofid.Ba((vv.d.di^.lh.HUMt G. 

91. Tcneuurautcm crcditordcbitori in hacdircdaa^ione, 
non folum dc dolo , fcd culpa quoquc levi , fi utriufquc caufa obligt^ 
tio contra(5ba cft, ^.ult.lnjlit.qutb.njod.recontrdb.ebltg.l.^.^.i.ff.eommodat, 
tiydeTegiur.l.i^. ff.de ^gn.a£l.Ub\vcru(oiius crcditonsvcrlatururiliras 
•etiam de lcvillima ^Li^ffdepign.ad.l i^. C.depign.& hjfpoth. VVefmb. m 
farat.depifft a^.num.y.Cujac.Ub.i^ obfifV.(ap,tJ^.Bocfr.dtjlp. d. th. 40. Cui 
vero authoritatc Magiftraxus pignus conditutum cil de dolo tantum 
tcncxuTiL9.§.yff.deuLaMb.jitd.polJ'. 

93. Anvcr6&quotcmporchuica6HoDidirciS^ac,(cu,uraJti 
hoccfferunt : luri offerendi & luendi ptgnoru prselcribatur inter Dd. diu 
•^tisagitata qu&fliocft. Etquamvis in praxi 5c u(u, etiani Camcra 
Jmperiali attcftantc Gail. i.ob/erv.iS.num.4. Ncgativa rccepta &: ptO.- 
4>ata Cit. De jure tamen civiii verius cft iili ipacio 3 o.annorum , ad cx- 
kmplum rciiquorum a^ionum perronaiiumprxfcribi ponc,prr/. 3.«^ 
j^.C.deprdfiript.^o. vW40.41wiffr.cum quo con\cniigloff.ini. pignoriyff.de 
Mftuap.VVif.ifi parat.de rtfiind.vend.n .6.&1 .confil.%. 

94. Concraria pignoratiiia datur creditori , qui in conven.* 
tioncpignorisdcccptus cft,aut quid damni , fumptus jadturaeve ejitf 
.rcigratiafccit,/,i<>.§.i#.</ffi^n4(5^. Cujuscxcmplavid.apud Wefcmb. 
I9d.tif.num. S. & Oldendorp.W4/r.3.4f(9. iy(^MLi.L8J.^.l.^iJ.j6ff.di 
ftgn.a&, 

9f. CaEtcrum ciim m.itcria iiac de pignotibus&: hypothecis 
'Cam afl&nitatcm ac cognationcm habcnt » ut contraria potius diccnda 
iint, ArreftaySeqneftraitoneSy Ktpreffaliay & qu« nunc publici quoquc juiis 
tfant Pignorationesydc quibus tamcn dubitandi ratio dari poHc vidctur* 

9 (j . Quantum cnim ad primum , Arreftd , attinct , quac intcc 
•^vaiosquo(vishodi^cx gcncraliGcrmanix confuctudinc obtincnc 
'acin u(ufunr, GMiin trad.de Arrefi. Imp.cap. i.num. 11. Illa nonnulhcx 
• Dd.fpccicm faciunt miilionis in poilcllioncra bonorum,leu pignoris, 
- quod a Magiftratu conftitui folct, Gail d.obferv. i. num. 11. dequibm vidtri 
' poteR Gcedda.in trail.de fiqutftr. cap. i. nffm.49. Vcrum utconftat millio- 
•ncm iopoftcflionemreguIariicipermilUny die , L4f.ff.de jurifdiQ. capii, 
' ' C 1 defor. 



^iUfor:c<m2peuotMi,ff,qmb:txcki^,m phfft(S, tai, Ac nori niii cQm Caii/af cor 
•gntcioac , ac ut plui imum , Ci poft proccflum & fcnrenriarti pars da* 
mnatacontuniaxficcoocedi /. i.wprincf quib.txuufinpQfftjf.clud.in 
tTM^.de i«r.y/^«p/?r.f4/>.2 I j.Itacontrarietas fatis clucct , cjuando e- 
concra maniteflun:». cftarrcfh rcgularircr de jurc prohibira eflc, quod 
-{pccic5/u»r cxecutionis qua incipcre non licer,/. i. C. deexecut. rttjUfL 
jfiamtnuUd. ^^.g,de reiud. /.9. ^.i.Jf.deofficpromfPeck^ in trdt. dt ]Ut.ftft. 
(ip i.num.4 CiHd.indtra&.de \uu[equeflr,i4p.x.num.7.GAii\.obftrv.\^%. m 
frtnc.&fin.&intrMarreJ}.c.i.n.y, Quamvislegcs in quiburdara aftipu- 
hin yi6c!LmMi,diquib.GdiUbfd.obf.ii.pert0t» 

97. Hac vcro nihil (pedanr Arrefta, qua:Tmpei ii vocanr , de 
quibusr» Rtief.imper.anno 157 o.conftirurio f^6ki,&an. i^oj. renovari 
niit:'cum pignoraronibasaurem, de quibusulrimolocoinlia agcrur 

• aftinitarcm magnam habcnr. 

98. Stc ncc fequeftratio ( quam ircrum cam Arreftis confiiri- 
dunt Dd quot vid. apud Clud. in d. tra^.dejurifequeflr. cap. i.num, i.) fpe- 
cicm pignoris conftiruir Goedd.inaUeg.trad. defequejir. cap. i.nim. lop.ptr 
ttxl.in tjifideiiujjor, § .Jin.ff. quifatitd.iog. & argum. l. interefft,ff. de aquir.ytl 
tmitWid pofftfjf Cum & ip("a regulai itcr in jure lit prohibita , /. un .Cod. ie 
frohih.fequefir.peiun.Goeid.in adegtraH.cap,Lnum.i\,& eod.Clud.cap.^. nu.i, 
Mbilongofefiepro haefententia Dd.aHtgat & pofi multam difceptationtmynu. 15, 
wLcap.pro>lUiomludtt. r 

99. Nullarenus Reprc/IaliaBcriam ,quacnomineprgnoratio- 
^nis vocabuiogeneraliter fompro veniunr^D<frw/;£?«i.iiiprrfx.>fr.miM. cap. 

<) %. in rubr. lacob. di Can. in trail, adeaseleganter cap, i,nu. i. ad Mareiiaiii 
hanc de pignoribus , ur facir Trcuil hjcdi/pui. th. y. lit. G. rrahi poffiinr. 
'Ertm j contParix illi porius videnrur. Qnod euim fiipra diftum eft 

• libcri hominis pigruis vcl hyporhccam nullam c(Te,hic fecus cftjQuan- 
doquidcmrcprrffalraf ,quandolcilicera!ia?pronlio:Non ramen nHi 
incaiudenegataejurtitiae, tapitur juiccommuni (quodtamenin Im- 
pcrio noftro vtxobiincre debct aut poreftj licitas cilc Dd. volunr , 4rg. 

. aufbent.ihibita. CMefihmpropatr.&pertap. Dominus nofitr., ij.quafi. 1. ubi 
fpeciera lcgiiimi bcUi cHe tradunr hAart .haudtnf.m traii.de Repttff.num. j. 
GMiMpi^tun.obferv,!. num.y & ob(erv,i,num,i.& feqq. Damhouder. elegaH' 
itrtnd c.^^.ptr ttt.ktcth. de Om. pofi mult. dtfftrtationem m tra(t. de Repreffal, 
ttn.i Q«u|>i contrajcia idbivic> 6c adduuc ^.quod de coiifuctudine omoi- 



nh recept» Gm^glQff.ht AUthtnt.&mninb^c.de ohrtg.& iB. Quod tamcn 
ad pignorationisreliquas><]U2enhccauia fiunt,non trahendum>^rr No- 
VtBM»^it> Vtnonjiant pigh.pro dx4p.un.de ini^^ ■ ^ " 

loo. Sic in cxceris quoque pignorationibus , quas pubHci ju* 
ris eflc diximus , magis vocis fonus , quam res cum pigrjorious conve- 
nire videtur,qu6dnecper haspighusconftituitur, quippe qiiod vri 
cxpartium conventione & voluntate , vci a Magiftratu (olct fieri ,p<r 
fujfrd rrirf. jfr.Ift^ vero pignorationes (dc quibus Irapcriilata conftitii- 
tio inter folos ejus immcdiatos locum habet , & qu£ in totum quoque 
couditutionc ida prohibentur , ( funt quando propria authoritatc» 
quis rem alccrius,aut alium innocent^m alcerius nomine capit ac deti- 
ncudi qmb.0rd.C4m.ptrt. i.tit. ii.proUxim agit. 

^^^^ ^ ^^ ^ ^^^^ ^ ^^ ^ ^^^^^^^^^^^^ ^ ^^^^ ^ ^ ^^^ ^ ^^ 

Ex jure feudali. 
I. 

Exfeudiconftituuonenafcitur obligatiofeu-^. ^"^^/^" 
dalisquxeft vinculum juris,quo ad mu-^^f^^^" 
tuamfidelitatem& officia mutualDomi- [^X;^^^ 
nus & vafallus^ ipfbrumque heredes fibi , 
invicem aftnnguntur. > feH-^-y;^ 

Vafallus adverfus Dominum a£lionem fa- ^^^^^ ' ^"^ 
mofam mftituere non poteft , fed ipfiul^:];:^ 
locoadtioneminfadum habet. ^i.^^pr"*' 

C j III. In- ' ' 



lIL 



Interdido etiam unde vi adverfus cumuti ^^,, 

Servitiafiintquidem denatura (ed non deef^^ 

fentiafeudi/^^'^"!^'^^^ utw/^u-s Ao..o.^4j^. 

HaccVafallus teneturpraeftarejnon creditor 
qui in pofTefrionem feudi mifTus eft. 
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